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Retirement
On December 12, 2005, the Ontario Government passed legislation to

abolish mandatory retirement at age 65. The legislation will come
Page 4 into force December 12, 2006. This legislation amends how age is
- ABC's of Public Pool Maintenance defined within the Ontario Human Rights Code. The previous
definition of age was “18 or more and less than 65”. The new
definition is “18 years or more”. This change will make mandatory
retirement policies at age 65 discriminatory.

In a January 2006 Client Update, Hicks Morley Hamilton Stewart Storie LLP recommends that the following
issues be considered in preparation for December 12, 2006:

+ The first step in deciding how to respond to Bill 211 should involve considering the demographics of your
current workforce, both as a whole and with respect to specific positions or groups of positions.

Given current demographic trends, many employers are already finding that retaining older workers and
training and/or recruiting their replacements is a more immediate organizational imperative than facilitating
retirement at age 65. Assessing your organizational needs in this respect will obviously be an important
prerequisite to understanding how best to manage your older employees.

+ A second important step in the planning process will be to gather together any contractual documentation
relating to your workforce — such as written employment contracts, written employment policies and
procedures, collective agreements, employee benefits plans (including any related insurance contracts),
pension plan documentation and the like. This contractual documentation should be reviewed for compliance
with the new legislation. As part of this review process, think proactively and creatively about what objectives
you wish to achieve with respect to employees both approaching and beyond age 65 and how to go about
pursuing those objectives.

+ The end of mandatory retirement does not necessarily mean that an employer can no longer have a
retirement policy with a normal retirement age of 65. Under the Pension Benefits Act (which has not been
amended), employees still have a right to retire with a full-unreduced pension on their “normal
retirement date”, which cannot be later than one year following their 65th birthday. The

difference — and it is a significant one — is that the employer can no longer compel the
employee to retire on this date.
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However, if your organization has an interest in facilitating retirement at or near age 65, there are management
strategies at your disposal to increase the likelihood that employees will continue to choose to retire at or near
age 65. Retirement counseling can assist employees to better understand their financial readiness to retire and
to prepare themselves for “life after retirement”. Flexible, non-traditional working arrangements, job-sharing, and
other creative approaches can also be very useful in transitioning employees gradually towards voluntary
retirement. You should consider the feasibility of these approaches — as well as any others that are suited to
your organizational needs — as mechanisms for ongoing management of older workers.

« If your employees are unionized, you should consider seeking input from, and where appropriate, working
with bargaining agents to formulate new approaches to retirement issues. Most unions recognize that many of
their members still want to retire at age 65 (if not before), and that these retirements can benefit other members
of the bargaining unit (who may, for example, be promoted to fill positions vacated through retirements). In
several instances, unionized employers have been able to work creatively with bargaining agents to develop
approaches which are suited to organizational needs and appropriately balance the interests of both older and
younger workers.

« In the past, some employers took a relaxed approach to managing performance issues or conduct issues
involving employees approaching age 65. Henceforth, employers will need to manage any performance issues or
conduct issues relating to older workers in the same way they manage performance issues or conduct issues
relating to their younger colleagues. In unionized workplaces, this will include the obligation to establish “just
cause” before imposing discipline or terminating the employment relationship. During the coming year, you
should review your written policies (if any) and the application of those policies in practice to ensure you are
managing older workers effectively. If not, you should review your approach and consider any amendments
necessary to ensure the organization'’s best interests are protected.

« In addition to reviewing your general approach to managing older workers, you should also review your
strategy for managing specific employees. If you become aware of older workers who have not been, or are not
being, managed effectively, you should address that situation as soon as possible so that your legal position will
be protected in the future.

The general aging of the population, combined with the elimination of mandatory retirement, will mean that
there will likely be a significant increase in the number of older workers in the Ontario workforce over the next
few years. As a result, employers can expect a significant increase in the number of requests for accommodation
of special needs related to age and age-related disability. It can be expected that there will also be an increase

in complex accommodation issues, involving conditions which are not reversible or curable and which will
involve ongoing deterioration over time. While the legal requirements applicable in accommodating older
workers are no different than for their younger counterparts, the practical strategies and dynamics involved

can be quite different. You should review your organization’s existing accommodation policies and procedures,
and ensure they include appropriate mechanisms to deal with accommodation issues affecting older

workers.

* You should also consider with care any provisions under pension and/or employee benefit plans,
which are triggered at age 65 or beyond. While it appears that the Government has endeavored
to preserve the status quo with respect to pension and employee benefit plans, the legal
issues here are complex and the Government’s approach may not shield employers
entirely from liability.
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As a result, you should review any plans applicable to your employees and seek legal guidance with respect
to ongoing reliance on any provisions which use age 65 (or any age over 65) as a decision-making
criterion.

It will also be important to review your collective agreement language governing employee benefit coverage.
Some language could be interpreted as requiring continuing coverage for employees working beyond age 65,
even if the underlying plans and policies do not, and you may wish to address this issue in collective
bargaining.

In the case of insured benefit plans, you may wish to consider exploring with your insurers whether they are
prepared to continue coverage for employees over age 65 and, if so, at what cost.

+ Once you have determined how employee benefit entitlements will be treated for employees who work
beyond age 65, your approach should be communicated to employees. While there should be
communication with all employees in this respect, you should take particular care in communicating with
employees who are currently at or near age 65 and may be considering retirement before or shortly after
December 12, 2006. Benefits coverage can be a very significant factor for employees in deciding whether to
retire or continue working, and your intentions should be communicated as clearly as possible in order to
minimize the risk of future legal challenges arising from any misunderstandings in this regard.

(Excerpted with permission from “The End of Mandatory Retirement: Will You Be Prepared on December 12, 2006?”, a Hicks Morley Client Update posted
January 2006 on www.hicksmorley.com)

+ The Employment Standards Act, 2000, which allows employers to stop employee benefits at age 65
+ Re-employment obligations after employee injury in the work place
+ Workplace Safety and Insurance Act, 1997 — benefits under this Act still cease at age 65

Bona Fide Occupational Requirement:

There will be certain positions, for safety reasons, which may continue to require a mandatory retirement age.
In these cases, the organization will need to establish that the retirement age is a “bona fide occupational
requirement” (BFOR). In these specific cases the employer will need to establish:

« an age-based job requirement or qualification is a BFOR,;
« the employee does not meet the job requirement or qualification; and/or
+ the employee could not be accommodated without causing undue hardship to the employer.

The Human Rights Commission will be the authority that will determine if such a retirement plan
meets these requirements. The Human Resources Professionals Association of Ontario in a recent
publication noted, “It is an extremely difficult test to meet and is generally acceptable in safety
sensitive jobs where there are legitimate concerns regarding the ability of older workers to
perform the job.”




ABC’s of Public Pool Maintenance

All nuts, bolts, washers, ladder treads, grab rails, wedge
anchors should be checked for looseness each day.

Brush and/or vacuum the pool and hydro massage
bottoms daily.

Chrome and stainless steel fittings should be dry and
rubbed each day. Covers or thermal blankets should be
hung to dry to avoid re-contamination when installed due
to moisture trapped when rolled up.

Decks should be sloshed every evening with pool water
as it has a built-in disinfectant. Deck drains should be
cleaned weekly.

Each bather should be able to be seen from the control
desk or guard station at all times while they are in the

natatorium area.

First aid station should be inventoried daily for supplies
and equipment.

Glazing should be cleaned as required.

High backpressure readings should be a signal for
backwashing of cleaning filters. Do not clean filters on a
timetable basis but rather clean them when they are dirty
which depends upon bather load.

Inspect all areas with a safety committee each month.

Janitorial duties such as cleaning deck drains and scum
lines can be performed during pool down time.

Keep the inventory of chemicals on hand to avoid
shortages.

Ladders should have tread bolts tightened regularly as
they tend to work loose easily.

Monthly, oil all door hinges, closers and latches.

Notice any creeping up of pressure or lowering of flow
rates as filter system gets older in order to replenish or
replace worn or plugged filter media.

Open and clean skimmer baskets and lint traps each day
on pressure systems.

Place emergency phone numbers and signs in logical
spots for both staff and patrons to use.

Question bathers about any open cuts or sores and
advise them not to use the pool.

Reset and test all GECIs or fusetrons daily.

Scum line or ring may be cleaned with soda ash on a
damp rag each week. Do not use abrasive cleaners and
never use steel wool. Plastic scouring pads may be used
for bad spots.

Telephone outside lines should be available for
emergency use.

Underwater swimming equipment (such as masks)
should be made with safety glass and SCUBA tanks
should be equipped with rubber covers to prevent tile
chipping. Inspect entire pool each month with
underwater equipment.

Volutes on pumps should be below normal water level to
avoid cavitation and priming problems.

Walls of pool should be brushed every evening to
remove carbonate build-up.

X on a daily log sheet or checklist means that follow-up
is required.

You should under-grease, never over-grease any
motor or pump bearing,

Z is the end of the list, which should
be re-read and posted for staff to
review.
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